Findings and Conclusions
Fact of Violation

The contestant in this case is charged with a violation
of mandatory standard Section 75.301, for an alleged failure
to maintain the carbon dioxide level at the cited bleeder
location at or below the level stated in that standard.
The cited standard does not specifically address the air
quality required to be maintained in bleeder entries.  It
simply requires that all active workings be ventilated in
such a manner as to prevent "not more than 0.5 volume per
centum of carbon dioxide."

MSHA's position in this case is that the quality of
air passing through bleeder areas and leaving a bleeder
evaluation point must comply with the requirements of
section 75.301.  In order to reach this conclusion, MSHA
must establish that the cited bleeder entry and evaluation
point in question is in fact part of the "active workings"
of the mine.  In support of its theory of this case, MSHA
relies on the interpretation of the term "active workings"
found in the definitions section of its regulations, namely
section 75.2(g)(4), and a prior decision by former Commission
Judge Cook in Christopher Coal Company, supra, interpreting
mandatory section 75.329.

It seems clear to me that the intent of section 75.301, is
to insure that active workings of the mine are properly
ventilated by air currents which do not contain oxygen and
carbon dioxide levels outside of the parameters fixed by
that standard.  Further, the standard is also intended to
insure sufficient air volume and velocity to dispel flammable,
explosive, noxious, and harmful levels of gas, dust, or fumes.
In the instant proceedings, the contestant's assertion that
carbon dioxide is not a harmful, explosive, or hazardous
gas is not rebutted by MSHA.  Further, section 75.301-2,
specifically excludes carbon dioxide from the TLV method of
determining harmful concentrations of noxious gases.  Section
75.301-5, does not list carbon dioxide among other explosive
gases required to be controlled.  The problem is that the
regulatory scheme encompassed by section 75.301, and the
criteria subsections which follow, does not mention bleeder
entries or bleeder systems.  That subject is covered by
sections 75.329 and 75.316-2(e) through (i).

Mandatory standard section 75.320, requires that bleeder
entries or systems used to ventilate wholly or partially
extracted and abandoned pillar areas be ventilated or sealed.
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